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A decision by magistrates whether to issue a summons pursuant to information laid involves the
exercise of a judicial function, and is not merely administrative.

A summons (or warrant) is merely machinery for giving a defendant notice of the proceedings and for
getting him before the Court.

A magistrate who issues a summons or warrant without applying his mind to the information and
completing this judicial exercise will be ‘guilty of dereliction of duty’.

Lord Justice Widgery - [1975] QB 455 - England and Wales

swarb.co.uk
May the Law be with You – Lex Vobiscum

We index legal judgments (283 thousand cases) for lawyers, students, and litigants in the UK. We link
to many full judgments, and we add citations, summaries and cross references as appropriate and
available.

The Code for Crown Prosecutors
The Code for Crown Prosecutors is a public document, issued by the Director of Public Prosecutions,
that sets out the general principles Crown Prosecutors should follow when they make decisions on
cases.

https://www.cps.gov.uk/publication/code-crown-prosecutors



Lawprof.co
Our mission is to democratise legal knowledge by making the law more understandable and
accessible than ever before. Follow us for updates on Linkedin and Instagram.

https://lawprof.co/

AI Lawyer
AI Lawyer is a portal to showcase AI solutions developed as part of Knowledge Transfer Partnership
(KTP) which is an Innovate UK funded project. It aims to transform specialist legal knowledge and
expertise in the form of a Decision Support System (DSS) using Artificial Intelligence, Deep Learning
and Knowledge graphs. These solutions are made available to all the Immigration Law solicitor firms
free of cost. Giving access to these solutions for free helps the project to gather more feedback from
the solicitor community.

https://ai-lawyer.uk/

DoNotPay
The DoNotPay app is the home of the world's first robot lawyer. Fight corporations, beat bureaucracy
and sue anyone at the press of a button.

https://donotpay.com/



The White Book page 1011 to 1012  Civil Procedure  Rules Second Edition 
October 1999 Sweet & Maxwell; provides: a Magistrates Court is acting in an 

unconstitutional manner, and therefore acts without jurisdiction or deliberately 

exceeds its jurisdiction. are clear grounds for judicial review.  

In R v Medical Appeal Tribunal, ex parte Gilmore (1957),[6] the legality of the 

total ouster clause in section 36(3) of the National Insurance (Industrial Injuries) Act 1946[12] 

was doubted by the Court of Appeal of England and Wales, which issued a certiorari against 

the Medical Appeal Tribunal for an error of law on the face of the record. Lord Justice of 

Appeal Alfred Denning stated that the words "any decision of a claim or question ... shall be 

final" only excluded an appeal but not judicial review:[13]  

I find it very well settled that the remedy by certiorari is never to be taken away by any 

statute except by the most clear and explicit words. The word "final" is not enough. That only 

means "without appeal". It does not mean "without recourse to certiorari". It makes the 

decision final on the facts, but not final on the law. Notwithstanding that the decision is by a 

statute made "final", certiorari can still issue for excess of jurisdiction or for error of law on 

the face of the record. 

 

Regina v Brentford Justices ex parte Catlin [1975] QB 455 where Lord Widgery CJ 

said: 

"A decision by magistrates whether to issue a summons pursuant to information laid involves the 

exercise of a judicial function, and is not merely administrative. A summons (or warrant) is merely 

machinery for giving a defendant notice of the proceedings and for getting him before the Court. If a 

Magistrates authorises the issue of a summons without having applied his mind to the information 

then he is guilty of dereliction of duty and if any justices clerk’s office a practice goes on of 

summonses being issued without information being laid before a magistrate at all then a very 

serious instance of maladministration arises which should have the attention of the authorities 

without delay...” 

 

Regina v Southampton Justices, ex parte Briggs [1972] 1 WLR 277 1972 QBD 

Lord Widgery CJ, Ashworth and Griffiths JJ  

Magistrates  

Lord Widgery CJ, with whom Ashworth and Griffiths JJ agreed, stated that, in determining a request 

by a defendant to withdraw consent to summary jurisdiction, the justices should exercise their 

jurisdiction "on how they see the broad justice of the whole situation." and 

"So the true position when the matter eventually came back to the justices was that they did have 

power to allow the applicant to withdraw his consent to summary trial, and if he asks, as he did, to 

withdraw his consent, then the justices were required to exercise their discretion whether they 

would allow him to do so or not. The mischief in the present case is that they did not exercise a 

discretion at all because they believed that they had no discretion to exercise. 

I am satisfied they were wrong in adopting the view that they had no discretion to exercise, and I 

would order mandamus to go directing them to hear the applicant's request to withdraw his consent 

to summary trial, and to determine that request in their discretion. We have been pressed by Mr. 
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Smyth to give some kind of indication or guidelines as to how such a discretion should be exercised. 

For my part, I think it would be dangerous, and I decline to give any such direction. I think it suffices 

to tell the justices that, as in all their undertakings, they must endeavour to do justice, and whether 

or not they exercise their discretion in favour of the applicant's request will depend on how they see 

the broad justice of the whole situation." 

In this case however, they refused themselves to exercise the discretion on behalf of the justices 

who failed to exercise it.  

 

Magistrates' Courts Rules (Northern Ireland) 1984 

Form of complaint 

7.- (1) A complaint may be made by the complainant in person or by his solicitor 

or by any other person authorised in that behalf. 

(2) Subject to any enactment, where it is intended that a summons only shall 

issue to require the attendance of any person, the complaint may be made either 

upon or without oath, and either in writing or not, as the justice of the peace 

[now lay magistrate] receiving the complaint thinks fit. 

(3) Where a complaint is in writing it shall be signed by the person making it 

and by the justice receiving it. 

(4) Where it is intended that a warrant shall issue for the arrest of any person, 

the complaint shall be in writing and on oath of the complainant or of his 

solicitor or of any other person authorised in that behalf. 

(5) Any person against whom a complaint has been made in writing or his 

counsel or solicitor shall be entitled on request to receive from the clerk of petty 

sessions a copy of such complaint. 

(6) The original complaint shall be deposited with and, except as provided by 

Rule 28(2), Rule 42(1) or Rule 155(1), retained by the clerk of petty sessions. 

 

Court of Appeal in Alberta provides: 

R. v. Dell, 2005 ABCA 246 (CanLII) provides: 

The Court of Appeal in Alberta, Canada Citation: R.v.Dell, 2005 ABCA 246, the finding of the Court 

was that ‘The Charter’ i.e. Statutes do not apply to privates persons unless they are a government 

agent or carrying out a Government function. 

 

 

The Northern Ireland Act 1998 sections 6 and 24 provide: 

6 Legislative competence. 

(1)A provision of an Act is not law if it is outside the legislative competence of the 

Assembly. 

(c)it is incompatible with any of the Convention rights; 

(e)it discriminates against any person or class of person on the ground of religious belief or 

political opinion; 



 

 

24F1 ... Convention rights [F2, retained EU law] etc. 

(1)A Minister or Northern Ireland department has no power to make, confirm or approve any 

subordinate legislation, or to do any act, so far as the legislation or act— 

(a)is incompatible with any of the Convention rights; 

(c)discriminates against a person or class of person on the ground of religious belief or 

political opinion; 

(d)in the case of an act, aids or incites another person to discriminate against a person or class 

of person on that ground; or 

(e)in the case of legislation, modifies an enactment in breach of section 7. 

 

Neutral Citation no. [2008] NICA 15 ... FRANCIS LONG, THOMAS LONG AND 

AMANDA JOHNSTON provides: 

GIRVAN LJ 

17] The House of Lords however did not agree with the reasoning in 

Gateshead. The reasoning of the House of Lords decision is to be found in 

the speech of Lord Roskill which established the following propositions: 

 

(a) What magistrates’ courts had jurisdiction to try summarily in a 

criminal matter was an information and in a civil matter a complaint. What is 

required to give them that jurisdiction to try summarily the matter is that the 

information or complaint has been laid before them. Their jurisdiction does 

not depend upon a summons or a warrant being issued (By way of 

interjection at this point it is to be noted that under the Northern Ireland 

legislation the different terminology of “information” and “complaint” has 

been dropped in favour of the single term “complaint” (see Re McFarland 

[1987] NI 246 at 255E-F) 

 

(d) If a summons is required the information or complaint must be laid before a justice of 

the peace. The function of determining whether a summons should be issued is a judicial 

function which must be performed judicially and cannot be delegated. 

 

 

 



Public Trial 

Case No: CO/1252/2015 

Neutral Citation Number: [2016] EWHC 2792 (Admin) 

 
https://caselaw.nationalarchives.gov.uk/ewhc/admin/2016/2792 

25.The principle of open justice which requires court proceedings to be conducted in public is a 

fundamental principle of the common law: see e.g. Scott v Scott [1913] AC 417; Al-Rawi v Security 

Service [2012] 1 AC 531, paras 10-11; R (Guardian News and Media Ltd) v Westminster Magistrates’ 

Court [2013] QB 618, paras 1-4. As Toulson LJ explained in the latter case (at para 1): “Open justice 

lets in the light and allows the public to scrutinise the workings of the law, for better or worse.” In 

Scott v Scott [1913] AC 417 at 477, Lord Shaw quoted Jeremy Bentham: “In the darkness of secrecy, 

sinister interest and evil in every shape have full swing. Only in proportion as publicity has place can 

any of the checks applicable to judicial injustice operate.”1 And again: “Publicity is the very soul of 

justice. It is the keenest spur to exertion and the surest of all guards against improbity. It keeps the 

judge himself while trying under trial.”2 The authorities also stress the vital importance of openness 

and transparency to maintaining public confidence in the fairness of the justice system.  

26. In the case of criminal trials in magistrates’ courts, the open justice principle is also embodied in 

section 121(4) of the Magistrates’ Courts Act 1980 which states that, “subject to the provisions of 

any enactment to the contrary, a magistrates’ court must sit in open court.”  

 

Neutral Citation Number: [2012] EWCA Civ 420 

Case No: C1/2011/1019 

 
https://caselaw.nationalarchives.gov.uk/ewca/civ/2012/420 

Lord Justice Toulson:  

Introduction  

1.Open justice. The words express a principle at the heart of our system of justice and vital to 

the rule of law. The rule of law is a fine concept but fine words butter no parsnips. How is the 

rule of law itself to be policed? It is an age old question. Quis custodiet ipsos custodes - who 

will guard the guards themselves? In a democracy, where power depends on the consent of 

the people governed, the answer must lie in the transparency of the legal process. Open 

justice lets in the light and allows the public to scrutinise the workings of the law, for better 

or for worse. Jeremy Bentham said in a well known passage quoted by Lord Shaw of 

Dunfermline in Scott v Scott [1913] AC 407, 477:  

 

“Publicity is the very soul of justice. It is the keenest spur to exertion and the surest of all 

guards against improbity. It keeps the judge himself while trying under trial.” 
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Under Article 6 of the European Convention on Human Rights 

Section 3 (d) I have a constitutional right: 

to examine or have examined witnesses against him and to obtain the attendance and 

examination of witnesses on his behalf under the same conditions as witnesses against him 

European Convention on Human Rights 

ARTICLE 5 Right to liberty and security 

1. Everyone has the right to liberty and security of person. No 

one shall be deprived of his liberty save in the following cases and 

in accordance with a procedure prescribed by law: 

3. Everyone arrested or detained in accordance with the 

provisions of paragraph 1 (c) of this Article shall be brought 

promptly before a judge or other officer authorised by law to 

exercise judicial power and shall be entitled to trial within a 

reasonable time or to release pending trial. Release may be 

conditioned by guarantees to appear for trial. 

ARTICLE 6 Right to a fair trial 

3. Everyone charged with a criminal offence has the following 

minimum rights: 

(a) to be informed promptly, in a language which he 

understands and in detail, of the nature and cause of the 

accusation against him; 

(b) to have adequate time and facilities for the preparation of 

his defence; 

(c) to defend himself in person or through legal assistance of 

his own choosing or, if he has not sufficient means to pay 

for legal assistance, to be given it free when the interests 

of justice so require; 

(d) to examine or have examined witnesses against him and 

to obtain the attendance and examination of witnesses on 

his behalf under the same conditions as witnesses against 

him; 

(e) to have the free assistance of an interpreter if he cannot 

understand or speak the language used in court. 

 

Ridge v Baldwin [1964] AC 40 
Held (House of Lords) 

 Appeal allowed; There had been a breach of natural justice in this instance, as the appellant 
should have been informed of the charges made against him and should have been given the 
opportunity to be heard 

Lord Reid 

 Although there exists no clear definition of the principle of natural justice, it cannot be said 
for this reason that ‘therefore it does not exist’: [65] 



 There is ‘an unbroken line of authority to the effect that an officer cannot lawfully be 
dismissed without first telling him what is alleged against him and hearing his defence of 
explanation’: [66] 

 As such, the power of dismissal under the 1882 Act cannot be lawfully exercised until the 
appellant had been properly informed of the charges against him and given the opportunity 
to make representations on his own behalf 

 Since the decision to dismiss the appellant was made ‘without regard to the principles of 
natural justice’, it is therefore void : [80] 

Lord Hodson 

 Persons acting in a capacity which is not on the face of it judicial but rather executive or 
administrative can be subject to the principles of natural justice: p. 130A 

 There are 3 features of natural justice (at p. 132B):  
1. Right to be heard by an unbiased tribunal 
2. Right to have notice of charges of misconduct 
3. Right to be heard in answer to those charges 

 ‘The first does not arise in the case before your Lordships, but the two last most certainly do, 
and the proceedings before the Watch Committee, therefore, in my opinion, cannot be 
allowed to stand.’: p. 132B 

Commentary 

 Ridge v Baldwin marked the beginnings of a change in the landscape of English judicial 
review, as it paved the way toward a more contextual approach as to what constitutes 
procedural fairness. As Thomas Poole recognised, this change in the nature of judicial review 
– which was also marked by the important judgments in Padfield and Anisminic – had a lot 
to do with ensuring that ‘abuses of public power [were] curtailed and the rule of law 
maintained’, rather than placing an emphasis on protecting the individual from such misuse 
of power; T. Poole, ‘The Reformation of English Administrative Law’ [2009] CLJ 142 

Padfield v Minister of Agriculture 

Lord Reid said:  

[The] policy and objects of the Act must be determined by construing the Act as a whole, and 

construction is always a matter of law for the court. In a matter of this kind it is not possible 

to draw a hard and fast line, but if the Minister, by reason of his having misconstrued the Act 

or for any other reason, so uses his discretion as to thwart or run counter to the policy and 

objects of the Act, then our law would be very defective if persons aggrieved were not 

entitled to the protection of the court. 

Lord Upjohn said that if the minister  

does not give any reason for his decision it may be ... that a court may be at liberty to come to 

the conclusion that he had no good reason for reaching that conclusion and order a 

prerogative writ to issue accordingly.[1] 
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Anisminic Ltd v Foreign Compensation Commission [1969] 2 AC 147 

Anisminic Ltd v Foreign Compensation Commission [1969] 2 AC 147 is a UK constitutional law case 

from the House of Lords in English administrative law. It established the "collateral fact doctrine", 

that any error of law made by a public body will make its decision a nullity and that a statutory 

exclusion clause (known as an ouster clause) does not deprive the courts from their jurisdiction in 

judicial review unless it expressly states this. 

Though Anisminic did not expressly abolish the distinction between jurisdictional and non-

jurisdictional errors of law, in R v Lord President of the Privy Council, ex parte Page 

(1992)[15] the House of Lords noted that:[16]  

[T]he decision in [Anisminic] rendered obsolete the distinction between errors of law on the 

face of the record and other errors of law by extending the doctrine of ultra vires. 

Thenceforward it was to be taken that Parliament had only conferred the decision-making 

power on the basis that it was to be exercised on the correct legal basis: a misdirection in law 

in making the decision therefore rendered the decision ultra vires. 

Thus, in English law all errors of law are now to be considered as jurisdictional and ultra 

vires in a broad sense of the term. This implies that ouster clauses should not be effective 

against any error of law. The Anisminic principle was upheld by the Supreme Court in both R 

(on the application of Cart) v Upper Tribunal (2011)[17] and R (on the application of Privacy 

International) v Investigatory Powers Tribunal and others [2019][18] so that the rule of law is 

promoted, among other reasons. Since it is practically immaterial to the victim of an error of 

law whether it is a jurisdictional error or otherwise, it would be manifestly unjust if judicial 

review was precluded when a non-jurisdictional error was egregious and obvious, but 

allowed for a small jurisdictional error.[19]  

7.  Case law provides: 

A) Failure to comply with a statutory requirement includes rules made pursuant to a statute 

(Smurthwaite v Hannay [1894] A.C. 494). A ‘without jurisdiction’/ultra vires act is any act 

which a Court did not have power to do (Lord Denning in Firman v Ellis [1978]). 

B)  or where there is a fundamental defect in the issuing of proceedings so that in effect the 

proceedings have never started; or where proceedings appear to be duly issued but fail to 

comply with a statutory requirement (Upjohn LJ in Re Pritchard [1963]).  

8.  Case law provides: 

References: [1943] 1 KB 256, [1943] 1 All ER 108  

Coram: Lord Greene MR  

Ratio: There had been a failure to serve process where service of process was required. The 

result was that the order made based upon that process was irregular.  

Held: In the exercise of its inherent jurisdiction, the Court was entitled to set it aside without 

the need for an appeal. A person who is affected by an order of the Court which can properly 

be described as a nullity, is entitled ex debito justitiae to have it set aside. There is an inherent 

https://en.wikipedia.org/wiki/UK_constitutional_law
https://en.wikipedia.org/wiki/English_administrative_law
https://en.wikipedia.org/wiki/Collateral_fact_doctrine
https://en.wikipedia.org/wiki/Error_of_law
https://en.wikipedia.org/wiki/Ouster_clause
https://en.wikipedia.org/wiki/Judicial_Review_in_English_Law
https://en.wikipedia.org/wiki/Ouster_clause#cite_note-Page-15
https://en.wikipedia.org/wiki/Ouster_clause#cite_note-16
https://en.wikipedia.org/wiki/English_law
https://en.wikipedia.org/wiki/Supreme_Court_of_the_United_Kingdom
https://en.wikipedia.org/w/index.php?title=R_(Cart)_v_Upper_Tribunal&action=edit&redlink=1
https://en.wikipedia.org/w/index.php?title=R_(Cart)_v_Upper_Tribunal&action=edit&redlink=1
https://en.wikipedia.org/wiki/Ouster_clause#cite_note-Cart-17
https://en.wikipedia.org/wiki/R_(Privacy_International)_v_Investigatory_Powers_Tribunal
https://en.wikipedia.org/wiki/R_(Privacy_International)_v_Investigatory_Powers_Tribunal
https://en.wikipedia.org/wiki/Ouster_clause#cite_note-18
https://en.wikipedia.org/wiki/Rule_of_law
https://en.wikipedia.org/wiki/Ouster_clause#cite_note-19


jurisdiction to set aside a determination made where there has been a failure to observe the 

principle that a person against whom a charge or claim is made must be given a reasonable 

opportunity of appearing and presenting his or her case. 

9.  Case law provides: 

In Wiseman v Wiseman [1953] 1 All ER 601 – Lord Denning confirmed that: 

(i) The issue of natural justice does not arise in a void order because it is void whether it 

causes a failure of natural justice or not; 

(ii) a claimant or defendant should not be allowed to abuse the process of Court by failing to 

comply with a statutory procedure and yet keep the benefit of it and for that reason also a 

void act is void even if it affects the rights of an innocent third party. 

 

Crown Proceedings Act 1947 

2 Liability of the Crown in tort. 

(1)Subject to the provisions of this Act, the Crown shall be subject to all those liabilities in tort to 

which, if it were a private person of full age and capacity, it would be subject:— 

(a)in respect of torts committed by its servants or agents; 

The Crown Proceedings (Northern Ireland) Order 1981 

Part 1 (a) 


	Talk notes February 2023
	Maladministration

